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I.

STATEMENT OF FACTS.

This action was brought by the defendant in error

to recover damages for injuries alleged to have been

sustained as a result of a fall through a hole in the

platform immediately in front of the Treadwell Club

building while the plaintiff was in attendance at the

Firemen's Ball. The facts, as established upon the

trial, were as follows:

The defendant company had, for a number of

years, been engaged in operating what was known

as the Treadwell mine, situated on Douglas Island



in the Territory of Alaska. Adjoining the Tread-

well mine, and on the same lead, were situated the

mines of the Alaska United Gold Mining Company
and the Alaska Mexican Gold Mining Company.

A number of years ago, a gentleman by the name

of Reed, representing the Y. M. C. A., had inter-

ested the employees of these three companies in the

work carried on by the Y. M. C. A., looking toward

the construction of Club rooms with a view of pro-

viding amusement and entertainment. A petition was

circulated among the employees and signed by them

directed to the Alaska Treadwell Co., and asking

that company to advance the money and erect a

building for the Y. M. C. A., to be owned by the

Y. M. C. A. and maintained by it as a club house

for the benefit of the employees of the three com-

panies, the Alaska Treadwell Gold Mining Co. to

reimburse itself for the outlay thus made by collect-

ing from each employee a fixed amount per month.

This was at first fixed at fifty cents per month, and

afterwards, when it was deemed desirable to procure

additional facilities, the amount was, upon a second

petition, similarly presented, increased to one dollar

per month (Ev. Ferris rec, page 252). This build-

ing was destroyed by fire, whereupon the Treadwell

Club, a voluntary organization, was organized among

the employees of these three companies, to take the

place of the Y. M. C. A. organization, and another

petition was circulated and presented to the Alaska

Treadwell Gold Mining Co., petitioning it to erect



a new building for the Treadwell Club to take the

place of the building destroyed by fire. The peti-

tioners asked that this building be erected and paid

for in the same manner that the Y. M. C. A. build-

ing had previously been erected and paid for, the

building to be applied to like uses (See Ev. Ferris

rec, page 253. Also Ev. Christoe rec, pages 288,

289). Accordingly, in the year 1904, the Alaska

Treadwell Co. advanced the money and erected the

building, and when completed turned it over to the

Treadwell Club by which it was occupied and used

as a club house until after the time of the alleged

accident which occasioned the injury to the defend-

ant in error (See Ev. Ferris rec, page 253; Ev.

Christoe, rec, page 288).

The Treadwell Club, upon its organization, held

a mass meeting at which time a Constitution and

By-Laws were adopted and directors selected (See

Ev. Ferris rec, pages 265, 272 ; Ev. Christoe rec,

page 291). No general meeting of the members of

the Club was held since that time, although the con-

stitution provided for annual meetings, but the affairs

of the Club were directed by the Directors selected

at this first meeting. Whenever a vacancy occurred

in the Board of Directors, this vacancy was filled

by the remaining Directors. Statements touching

the affairs of the Club were published from time

to time and posted in the Club rooms (See Ev. Ferris

rec, page 272; Ev. Christoe rec, page 291).

The Alaska Treadwell Gold Mining Co. continued



to collect one dollar per month from each employee

of the three companies as it had done previously

when the Club building was owned by the Y. M.
C. A., and this amount was credited to the Tread-

well Club which had been charged with the cost of

the building. The officers of the Club drew war-

rants on the Alaska Treadwell Co., for moneys neces-

sary in connection with the maintenance and opera-

tion of the Club. These warrants were cashed by

the Company, and the amount thereof charged to

the Treadwell Club, the Alaska Treadwell Co. act-

ing throughout as the banker of the Treadwell Club

(See Ev. Christoe rec, pages 289, 290, 295; also Ev.

Ferris rec, pages 256, 281).

At the time that the mine of the Alaska Tread-

well Co. was destroyed by reason of a cave-in so

that operations practically ceased, the Club was still

indebted to the Company to a considerable amount

(See Ev. Ferris rec, page 279). A smaller place

was fitted up, some of the furniture and appliances

were used in it, and the balance was disposed of

and the Club credited with the amount realized (See

Ev. Ferris rec, page 280).

At the time the Treadwell Club building was

erected and ever since, there was a railroad track

extending along the shore of Gastineau Channel used

in connection with the mining operations there carried

on, and along this railroad track and running paral-

lel with it, a board walk, 5 or 6 feet in width, had

been constructed for use of pedestrians having occa-



sion to go about on the premises of the mining com-

panies. The Club building, as constructed, was sit-

uated on the tide-flat below the line of ordinary high

tide a short distance back from this walk and almost,

though not quite, parallel with it. At one end of

the building the distance from the walk to the build-

ing was approximately 20 feet, and at the other end

the distance was somewhat greater. This interven-

ing space was also over the tide-flat and below the

line of ordinary high tide. In order to connect the

building with the walk, a platform on piles was

built so as to cover this entire intervening space (See

Ev. Christoe rec, page 287; Ev. Ferris rec, page

254). The entire building, as well as the platform,

was situated over the tide-flat below the line of ordi-

nary high tide (See Ev. Christoe rec, page 286;

Ev. Ferris rec, page 254; Ev. Leaming rec, page

104).

The Treadwell Fire Department was a voluntary

organization organized from among the employees

of the three companies operating in the vicinity.

This Fire Department was an ordinary volunteer

Fire Department (See Ev. Wilson rec, page 177).

In August, 1916, the Treadwell Fire Department

gave its annual ball and supper. The dance was

given in the Treadwell Club building, and supper

was served in one of the boarding houses of the

Alaska Treadwell Company. To this ball the public

generally were invited, and it was to this ball that

the defendant in error went as a guest of the Tread-



well Fire Department on the occasion when she was

injured (See answer, rec. page 7, and the admission

in reply, rec. page 13; Ev. May Mugford rec,

page 17).

The plaintiff in error, in order to provide for the

safety of its employees, had employed a Surface In-

spector whose sole duty it was to inspect surface

conditions, and had also caused a Safety Committee

to be selected from among its employees, which was

divided into sub-committees, each charged with the

duty of looking after the safety of some portion of

the mining property. One of these sub-committees

was charged with the duty of inspecting surface

conditions.

Within a day or so prior to the time that the ball

was to be given, the Superintendent of the defend-

ant company, together with the head carpenter, made

a careful inspection of all the walks and other

premises upon which those attending the Firemen's

Ball would have occasion to go. They not only

inspected the walks, but also the platform connect-

ing the walk with the Club house, as well as the

Club house itself. The inspection was not con-

fined to the surface of the platform, but extended

to an examination of the conditions under the plat-

form, and the whole was found to be in an apparently

safe condition (See Ev. Metzgar rec, page 169).

The Chief of the Fire Department, who was also

a member of the Surface Safety Committee, made

a like inspection, except that he did not go under



the platform. He, however, found the platform,

from a surface inspection, to be, to all appearances,

safe (See Ev. Wilson rec, page i8i). Heavy fire

trucks, weighing approximately one thousand pounds,

had passed over, and had stood on this platform

during the summer without breaking the planks and

without in any wise affecting the platform (See Ev.

Wilson rec, page i8i). Automobiles, also, had

driven over the platform with perfect safety (See

Ev. Metzgar rec, page 174). A large number of

witnesses, who had occasion to pass over the plat-

form shortly before the ball, either in connection

with the decoration of the hall or otherwise, testified

that the platform was apparently sound and safe (See

Ev. Johnson rec, page 208; See Ev. Williamson rec,

221; Ev. Horner rec, 225; Ev. Shudshift rec, 227;

Ev. Osterberg rec, 234; Ev. Brown rec, 239; Ev.

Ferris rec, 245), and one man, a steam fitter, who
had frequent occasion to go under it, in connection

with the repair of steam pipes, testified that the plat-

form appeared to be safe from beneath (See Ev.

Demytt rec, page 202).

A photograph was also offered and received in

evidence which was taken a considerable time after

the accident, and it shows that the platform was at

the time that the photograph was taken, still ap-

parently well preserved. The platform was at that

time comparatively new, being only twelve years

old, and had been built of 3-inch planks. Upon the

question of the apparent condition of the platform,
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however, there was some conflict of testimony. The

plaintifif and two other members of her family, her

father and her brother, testified that the platform

had been in a decayed condition for a long time.

The testimony of the plaintifif upon that subject was

as follows:

Q. And you had been frequently to this place.

Now, do you know what condition this platform

was in, this plank, the neighborhood of that plank?

A. It appeared to be in a rotten condition to me.

Q. What did?

A. The whole platform.

Q. I wish you would describe it; what was its

appearance?

A. There were little patches over boards that had

been rotten, depressions in boards that looked as if

they were ready to break.

Q. Were there any holes near the place where

you fell through?

A. Yes, there were worn places, kind o\

Q. Planks were worn,—is that what you mean?

A. Yes, the whole place over there was rotten

all around.

(Cross-Ex. rec. page 43.)

Q. Now, you say the platform was in a very bad

condition leading to that door from the street?

A. Yes, the whole platform looked to be in bad

condition.

Q. How is that?

A. The whole place looked to be in bad condition.



Q. The whole place?

A. Yes.

Q. When you speak of the whole place you mean

the whole platform leading from the street where

the track is, and to the club?

A. Yes, and beyond the club.

Q. And beyond the club?

A. Yes.

Q. And that platform, you say, or boards were

rotten in it?

A. Had the appearance of being rotten, yes.

Q. Had the appearance of being rotten. You

observed that many times, I suppose, many times, in

going to dances and shows?

A. In the daytime going to work I observed it

more.

Q. In going to work you observed it more?

A. I almost always walked in the track because

on smooth board

—

Q. —how is that?

A. I walked between the tracks because it was

easier walking, not liable to stumble walking

—

Q. —you passed right by there going to work?

A. Every day.

Q. How is that?

A. Every day going to work I passed there.

Q. Every day going to work; and for many
months, for practically three years you passed by

there?

A. Yes, about three years.
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Q. The platform was during that entire three

years, you think, in a bad state of repair?

A. Yes, I do.

Q. During that entire three years you observed

the platform to be rotten and decayed, the boards?

A. Yes, it looked rotten; I thought it was filled

in; I thought it might fall through, maybe it would

break; I kind o' thought it was filled in around there.

Q. You even thought you would fall through,

that it might break?

A. Well, I didn't think I would fall through;

I thought the boards looked as if they would break;

had that appearance; but I thought I would not fall

far because I thought it was kind o' filled in; they

started to fill in around the ball grounds so I thought

maybe it was extended up

—

Q. —but the appearance of the boards was such

that they might break?

A. Yes, they had that appearance.

Q. You observed that in going to and from your

work more especially than you did in going to the

dances?

A. Well, at night I would not notice, going to a

dance, it would be dark most always.

Q. In the summer time it would not?

A. They held dances in the winter mostly, more

so than in the summer, they didn't.

Q. You observed that more especially in going

to your work?

A. And in going to the club library, I had occa-
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sion to go to the library quite often.

Q. You went to the library, I understand, many

times?

A. Many times, yes.

Q. And observed the rotten condition of the

walk?

A. Yes, I did.

Q. And you think that condition continued about

three years prior to the accident?

A. I think it did, because it never had been re-

paired, replanked.

Q. That was since it was built?

A. Had never been repaired, had been patched

up.

Q. You had observed that for three years?

A. I think it was about that.

Q. About that. I don't mean for you to state

a definite period, within a few days.

A. No, I could not.

Q. It was about three years?

A. Yes.

Q. And there had been no repairs during that

three years, as near as you can remember, to that

platform?

A. Well, it had not been replanked, or just kind

o' patched up, that is what I understand; I suppose

new boards put in occasionally.

Q. But the general appearance of the whole plat-

form leading to that door had been rotten and

decayed?
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A. Yes, it had that appearance.

Q. And you had knowledge of that for about

three years prior to the accident,—about three years?

A. Well, I never gave it much thought; I never

thought it was so bad, fall through, that it would

break or

—

Q. —but I say, you had observed that for about

three years?

A. Yes, I had observed it."

On the occasion of the Firemen's Ball, the guests

passed through a door leading from the ballroom

to this platform. Many had come and gone over

the platform in perfect safety (See Ev. Dickman rec,

P^g^ 332; also Ev. plaintiff rec, page 19), when

at about 1 1 o'clock, while supper was being served

in one of the Treadwell boarding houses where the

firemen, by whom the ball was given, supplied their

guests with refreshments, a man came out of the hall

on a run and leaped upon the platform which was

a short distance lower than the floor of the hall,

being connected therewith by a step. The point

where the party so leaping from the floor lit was

directly in front of the step. As he struck the board

in the platform, it cracked. He was followed by an-

other party, who came out of the hall in similar

manner, who also leaped from the floor on to the

platform, striking the same board with both of his

feet, both at the same time, whereupon the plank

broke (See Ev. Lagergren rec, page 307; also Ev.
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Franz rec, page 299). After the plank had been

thus jumped upon, however, it remained in position

until two women coming from the hall stepped

thereon and broke it down (See Ev. Brahm rec, page

321; Ev. Lagergren rec, page 307; Ev. Mrs. Brahm

rec, page 313). As the plank was thus stepped upon,

it gave way so as to cause a clean hole where the

plank had been. Immediately thereafter, the plain-

tiff, in company with her brother, came out of the

dance hall on their way to supper, and as she stepped

from the step which connected the floor of the dance

hall with the platform, she stepped into the hole and

fell through to the beach below, and claims to have

received injuries for which this action was brought.

As she came out of the hall, she did not look where

she was stepping, nor did she exercise any care what-

soever, although as above indicated from her testi-

mony, she claimed to have known that the platform

was in a rotten and decayed condition for more than

three years. The plaintiff's testimony upon her

manner of leaving the hall was as follows: (See Ev.

of May Mugford rec, page 48.)

'^Q. Which way did you look as you went out

the door?

A. Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well;

there were people in front of me and I was
familiar with the place; I wasn't looking for the

hole."



The plaintiff claims to have been severely injured

as a result of this fall, although she testified that the

next year after the accident, she climbed a moun-

tain at Skagway in company with others and had on

that occasion, as well as other occasions, danced,

which she claims she was unable to do at the time

of the trial, her evidence being to the effect that at

the time of the trial she was able to do only light

work.

The plaintiff's father testified that on the day after

the accident he had examined the broken plank, and

that he found it to have been in a decayed condition,

and the witness, Leaming, testified that he had ob-

served the plank the same evening that it was broken

a few moments after the accident, and that it was

in a rotten condition. His examination of the plank

was made by looking down through the hole through

which the plaintiff had fallen, and observing the

pla:nk as it was hanging from the stringers (See Ev.

Leaming rec, page io6). The witness, Wilson, testi-

fied that he, also, had examined the plank and that

it was not rotten. The plank itself was not intro-

duced in evidence by either side, occasioned by the

fact that the action was not brought until more than

a year after the accident had happened, so that the

piece of broken plank was no longer available.
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II.

ERRORS ASSIGNED AND RELIED UPON
FOR A REVERSAL.

The following errors are assigned and relied upon

for a reversal of judgment herein.

I.

The Court erred in allowing to be read in evidence

the answer of the witness, Edward S. Mugford, who
testified by deposition to the following question:

"State, if you know, who had charge of the

platform through which the plaintifif fell, and in

which the broken plank was found, and explain

fully how you know this."

This interrogatory was objected to as incompetent,

and as calling for the conclusion of the witness upon

a question of fact, and the answer was objected to

as not responsive and as stating a conclusion with

reference to the ownership of the property as well

as other matters referred to in the interrogatory.

Which said objection was overruled by the Court

and exception allowed.

Whereupon the following answer of the witness

was read in evidence:

"The Alaska Treadwell Gold Mining Co. had
charge of the Treadwell Club building and the

platform in front of the same at the time and
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prior to the time of the accident to the plaintiff.

I know this because the Treadwell employees had
repaired the platform in various places, and it

was on the Treadwell Company's property."

After the answer had been so read in evidence,

the defendant made a motion to strike that portion

of the answer that contains the conclusion that it was

on the Treadwell Company's property, on the ground

that it was incompetent and a mere conclusion of

the witness. Which motion was overruled and excep-

tion allowed.

2.

That the Court erred in denying the motion of

the defendant for a nonsuit at the close of plaintifif's

case.

3-

That the Court erred in denying the defendant's

motion to direct a verdict at the close of the whole

Case after the evidence had been adduced and sub-

mitted.

4-

That the Court erred in refusing to instruct the

jury to find a verdict for the defendant as requested

by the defendant.

5-

That the Court erred in instructing the jury as

follows:

*'But there is another ground of liability set

up in the complaint and relied upon and upon
which evidence has been introduced, and it is on
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that ground that the Treadwell Company is liable

at all, and by that I mean, if the Treadwell Com-
pany can be held for negligence, it must be upon
the negligence arising from that state of affairs,

and that is this: It is alleged in the complaint
that the space between the Treadwell Club and
the bunk-house had been used by the public as

a passageway; it was on the Treadwell Company's
ground and had been used by the public gener-

ally as a passageway, that is to say, people going
from the Club over to the Treadwell bunk-house
would have to pass over that intervening space.

The Treadwell Company consented to that, and
maintained and consented to the use of that strip

as a part of their general highway system. Now,
if that is the case, then that becomes a highway,

—

if the Treadwell Company by its conduct, by its

actions, by its course of dealing with the public,

with their employees,—and with Miss Mugford,
who was one of their employees, and one of the

public generally;— if the Treadwell Company
knew that space was considered as a public high-

way, then the Company owed a certain duty to

the people that used it.

The whole foundation of liability in a case of

negligence depends upon the question as to

whether or not the person that is sought to be
held owed a duty to the person that seeks to hold

him.
If this was a highway by the consent or invita-

tion to the public generally to use it, held out

by the Treadwell Company, either expressly or

impliedly, then the Treadwell Company was
under a certain duty to everybody that used it.

Now, what is that duty? It is the duty to use

ordinary care to see that it is reasonably safe for

the purpose of a highway. In every relation of

life certain duties and obligations arise. Those
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duties,—the duty is to use care. A person dealing

with his own must use care that such dealings

do not injure another. Well, how much care

must he use? That all depends upon circum-

stances. Sometimes he has to use, is required to

use, a very high degree of care. A railroad com-
pany, for instance,—common carrier,—has got to

use a very high degree of care to see that its pas-

sengers are not injured. A company dealing with

its employees as employees has certain duties and

obligations of care cast upon it which do not exist

in other relations of life. The care that is re-

quired in a case of this kind,—care to a person

using a highway over private property,— is simply

ordinary care,—the care that an ordinarily pru-

dent person, having due regard for the safety and

welfare of others, would use under like circum-

stances. That is the degree of care that the de-

fendant is held to in this case. Now, it is for

you to determine from the evidence in this case

whether the defendant did use that degree of

care."

6.

That the Court erred in instructing the jury as

follows: i

"The defendant would not be held to warrant

the plank to be strong enough to bear loads of

greater weight than would reasonably be put upon
it in connection with or incident to its use."

7-

That the Court erred in instructing the jury as

follows

:

I
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"If you find from the evidence in this case that

the defective condition of the platform,—if you
find it was defective—had existed for such length

of time that the agents or officers of the Com-
pany, using reasonable care and diligence would
have known about it,—then that is the same as if

they did actually know about it. And you would
find negligence on the part of the defendant."

8.

That the Court erred in instructing the jury as

follows:

"If you find from the evidence the defendant

was guilty of negligence, and that the plaintiff

was not guilty of contributory negligence, then

plaintiff would be entitled to recover such dam-
ages as would fairly and reasonably compensate

her for the injury which she has suffered, if any.

It is for you to determine whether or not her in-

juries are the result of the accident. It is for

you to determine whether the accident was the re-

sult of the negligence of the defendant; conclude

and render a verdict in favor of the plaintiff for

damages that would be fair and reasonable com-
pensation for the pain and suffering which she has

endured, if any has been shown to you from the

evidence; the injury to her health; her nervous

system, condition, generally,—as such things have
been shown to you from the evidence,—such as

to reasonably, fairly compensate her. The idea

of punishment, smart money, vindictive damages,
does not enter into the case. The measure of her

damages, if she has suffered as the result of this

accident, and for which the defendant would be
liable,—the measure would be fair compensation."
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9-

That the Court erred in submitting to the jury

any question of fact whatsoever.

lO.

That the verdict of the jury was contrary to law,

contrary to the evidence, was not sustained by suffi-

cient evidence and was given and arrived at as the

result of passion and prejudice.

II.

That the Court erred in entering judgment upon

the verdict of the jury because of the errors above

assigned, and said Alaska Treadwell Gold Mining

Company prays that the judgment herein be reversed.

III.

ARGUMENT.

I.

The first assignment of error raises the question

as to whether a certain interrogatory and answer

from the deposition of Edward S. Mugford should

have been read in evidence. The question was as

follows:

"State, if you know, who had charge of the

platform through which the plaintiflf fell and in

which the broken plank was found, and explain

fully how you know this."
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The answer was as follows:

"The Alaska Treadwell Gold Mining Co. had
charge of the Treadwell Club building and the

platform in front of the same at the time, and
prior to the time, of the accident to the plaintiff.

I know this because the Treadwell employees had
repaired the platform in various places, and it

was on the Treadwell Company's property."

This question and answer were objected to on the

ground that the question was incompetent and called

for the conclusion of a witness on a material ques-

tion of fact. The answer also was objected to on

the same ground, and an additional ground that it

was not responsive to the question. These objec-

tions were overruled and the testimony received,

whereupon the same point was raised by motion to

strike the answer from the record. This motion was

also denied. One of the special objections pointed

out to the Trial Court in the objection made was

that the witness testified that the platform and build-

ing were on the Treadwell Company's property.

This was one of the material questions at issue upon

the trial. A question of this character might some-

times be permissible in connection with the establish-

ment of some preliminary fact, but when asked to

establish a material fact in issue, it would seem to

be highly improper to permit a witness to give his

mere opinion upon the question to be determined.

It is an easy matter to establish by proper proof that

this or that piece of property belongs to this or that
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person. The public records can be resorted to for

that purpose, and the law provides a simple method

for that production. There is no excuse for offering

opinion evidence upon this question except that it

can be resorted to in a case where the record does

not bear out the contention of the party producing

such evidence for the sole purpose of saying that

there was some evidence to go to the jury, that is to

say, the mere expression of an opinion by a witness.

There is no reason why this sort of testimony should

be permitted, and every reason why it should not be.

The plaintiff in this case offered no testimony of any

other character touching this subject. What has been

said with reference to that portion of the evidence

which related to the ownership of the Club house and

platform applies with equal force to that portion of

the evidence which related to the question of who had

charge of the platform. Had the witness been prop-

erly interrogated it would have been competent to

him to testify that he had seen the defendant repair

the platform, but no other portion of the testimony

elicited could, in any wise, be made competent.

The second, third and fourth errors assigned re-

late to the propriety of submitting the case to the

jury, and can, therefore, be discussed together. At

the close of plaintiff's case a motion for a nonsuit

was made, and at the close of the whole case a
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motion to direct a verdict was made, and the Court

was also requested to instruct for the defendant.

1 8.

The reasons why the case should not have been

submitted to the jury, which are stated more in detail

in the motions for a nonsuit and for a directed ver-

dict, may be summed up under three general heads:

I.

The plaintiff in error was not guilty of any negli-

gence or breach of duty toward the defendant in

error.

II.

Even though it were assumed that the plaintiff

in error was negligent under the statement of the

defendant in error herself, she was guilty of contribu-

tory negligence.

III.

Even though it were assumed that the plaintiff in

error was negligent, and that the defendant in error

was not guilty of contributory negligence, the evi-

dence shows that such negligence was not the proxi-

mate cause of the injury to the defendant in error.

a. The plaintifif in error was not guilty of negli-

gence or in breach of duty toward the defendant in

error.

In discussing the question of whether the plaintifif
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in error was guilty of negligence or other breach of

duty toward the defendant in error, it becomes neces-

sary to inquire what its duties were as far as the

defendant in error was concerned, and these depend

to a large extent upon the relationship which existed

between the parties. As has been pointed out in the

statement of facts, the defendant in error was in-

jured because she stepped through a hole in the plat-

form in front of the Treadwell Club building while

attending a dance and supper at the invitation of

the Treadwell Fire Department, the accident occur-

ring as the defendant in error was going from the

dance hall to one of the boarding houses belonging

to the plaintifif in error, where the Fire Department

was serving a supper for its guests.

The Treadwell Club building and the platform in

front thereof, was situated on the tide-flat below

the line of ordinary high tide upon land, the title

to which is in the Government held in trust for the

future State, so that it is not subject to private owner-

ship. The building and platform were built by the

plaintifif in error, but not for its own use but as a

mere contractor for the benefit of the Treadwell

Club to whom the same were turned over upon com-

pletion, and whose members agreed to, and did in

part, pay for the same by paying monthly dues with

which the Club was credited. The property was

under the control of the Board of Directors of the

Club, and while there may have been but a single

meeting of the members of the Club to elect the first
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Board of Directors, while the succeeding directors

may have been elected by the Directors from time

to time in the manner usually followed in filling

vacancies, this was a matter with which the plain-

tifif in error was not concerned, and one concerning

which no one except members of the Club could

complain. The Board of Directors, however, acted,

had charge of the property, and conducted the afifairs

of the Club. There is evidence that some of the

plaintiff in error's carpenters made minor repairs

in the platform. There is also evidence that a steam-

fitter in the employ of the plaintifif in error made

repairs to the steam-pipes. In the case of the repairs

to the pipes, the work was done upon a requisition

of the Club Directors and was charged to the Club

(See Ev. Demytt rec, page 204). While the testi-

mony is that repairs generally were charged to the

Club, there is no specific evidence that the particular

items in connection with the repair of the platform

were so charged, and it is possible that no charge

was made in these cases because of their trivial

character.

The relation between the Club and the plaintiff in

error was such that the plaintiff in error took a very

deep paternal interest in the affairs of the Club.

While some of the members of the Club were em-

ployees of other companies, its own employees were

also members, and it is possible that it did not split

hairs with the Club by charging it with a few cents

for doing some slight repair work on this platform.



26

But whether the platform was in charge of the

Treadwell Club or the Treadwell Company is not

a matter of controlling importance. The dance was

not given by either the Treadwell Club or the Tread-

well Mining Company. It was given by the Tread-

well Fire Department, a voluntary organization of

the employees of the various companies operating

in the vicinity. There is not a scintilla of evidence

that either the Treadwell Club or the Treadwell

Mining Co. did anything in the way of inviting the

defendant in error to this dance, or in the way of

securing her presence there. She was there as the

guest of the Fire Department. As to the Treadwell

Club and the Treadwell Mining Co., she was a mere

licensee. The Trial Court took the correct view of

that situation as is evident from the language of the

Court in its opinion in overruling the motion for

a directed verdict, where it is said:

"It is admitted in the pleadings that the dance
was given by the Fire Department, a voluntary

organization composed of some of the employees.

There is no evidence there were paid admissions

or express invitations; necessarily the Club turns

over possession and responsibility to the Fire De-
partment. Mugford and his family, including the

plaintiff, are members of that Club and they

therefore consented to this turning over. Miss
Mugford attends the dance,—but she goes to the

dance, not as a member of the Club, because the

Club has necessarily vacated its functions; and
she doesn't go as an employee of the Company;
but she goes as a guest of the Fire Department.
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There is no evidence that either the Treadwell

Club or the Treadwell Company derived any

advantage by the dance given by the Fire De-

partment. Both the Club and the Company ac-

quiesced in the dance and in the use of the build-

ing for that purpose, but neither the Club or the

Company extended any invitation" (See opinion

of Court on Motion for an Instructed Verdict,

rec. page 382).

And in instructing the jury, the Court reiterated

its views upon this question, and said:

"Miss Mugford, the testimony shows, was pres-

ent as a guest of the Fire Department. The Fire

Department with the consent of the Treadwell

Club, and with the passive consent of the Company
itself, gave a ball, or a dance, to which the em-

ployees of the Company and others were invited,

or were guests. When one person allows his

premises to be used, he does not invite people to

use them—simply allows them to be used, thus

consents; and persons availing themselves of that

consent and coming on the premises take them

just as they find them. And consequently, when

Miss Mugford, went to that dance as a guest of the

Fire Department, she didn't go there as an em-

ployee of the Company; she went there, as I say,

as a guest of the Fire Department, totally divorced

from any of her duties as an emplovee of the Com-

pany. She was free to go or not to go, just as she

pleased. When the Fire Department took over

the property for that night from the Club, or

from the Company, whichever it was, they took it

over just as they found it; and when Miss Mug-

ford attended that dance as their guest, she went

there, so far as the Treadwell Club or the Tread-
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well Company is concerned, as a mere licensee,

and, of course, she took the property just as she

found it.* * ********
The liability shown is shown against the Fire
Department. The Fire Department was com-
posed of some of the employees of all three

companies operating on the Island. (See In^

structions of the Court rec. page 387). True,
the Court then instructed the jury that the

rights of the defendant in error upon the plat-

form were different from those in the Club
building, but how the defendant in error could be
a licensee in the building and something else on
the platform in front of it, is not so clear. If,

then, the defendant in error was a mere licensee

when she went upon the premises, neither the

Treadwell Club nor the Treadwell Company owed
her any duty except to refrain from wilfully injur-

ing her. She took the premises as she found them.

The following authorities are submitted in support

of this:

"A mere passive acquiescence, on the part of

the owner or occupant, in the use of real property

by others, does not involve him in any liability to

them for its unfitness for such use. They take

all the risk upon themselves and have no right to

complain of any defect in the premises even

though caused by the direct act of the owner (e.

g., a pit sunk in the land)".

Shearman & Redfield on Negligence, 6th ed..

Vol. Ill, page 1843.

Fitzpatrirk v. Cumberland Glass Co., 39 A. 675,

61 N. J. L., 378.
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In this case a boy of 12 years was injured while

bringing lunch to his father who was an employee

of defendant Company. The boy had been bringing

lunch for some time with the permission of the Com-

pany, and was therefore not a trespasser but a licensee.

The Court held that his presence on the Company's

land being merely permissive and not by invitation,

the only duty which the Company owed him was to

abstain from acts wilfully injurious, and that Com-
pany was not liable for the loss of the boy's leg caused

by being crushed under a gate which fell down on

account of Company having failed to keep the gate

in repair.

Vanderbeck, et al. v. V. Hendry, 34 N. J. L. 467.

Plaintiff 10 years old was injured while passing

through gangway 45 feet from Wayne Street, a

public highway, by a lumber pile falling, which it

was shown to have been negligently maintained by

defendants. Held, that defendants were not liable as

invitation was not established in case.

Reardon v. Thompson, 149 Mass. 267, 21 N. E.

369-

An open hole, which is not concealed otherwise

than by the darkness of night, is a danger which a

licensee must avoid at his peril.

Currier v. Trustees of Dartmouth College, 105

F. 886. Affirmed 1 17 F. 44, 54 C. C. A. 430.
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Muench v. Hern, 96 N. W. 8cx); 119 Wis. 441.

Chesley v. Rockeford Gould, 96 N. W. 489;

4 Neb. (unof.) jyj.

Berlin Mills Co. v. Croteau, 88 Fed. 860;

Bentley v. Loverick, 102 111. App. 166;

Thiele v. McManus, Ind. App. 1891, 28 N. E.

327;

Konick V. Champneys, 183 Pac. 75 (Wash.)

The position taken by the Trial Court that the de-

fendant in error was not a licensee when she stepped

upon the platform, is entirely untenable. When one

goes to another's house as a licensee and, in leav-

ing it, falls through a hole in the porch, such a one

is still a licensee when the accident happens on the

porch. This platform was no more than a porch to

the Club building. It was built over the tide flat so as

to enable persons to get from the walk into the build-

ing. When the building was erected, it was placed

on piles. Between it and the walk was an intervening

space so that piles had to be driven and a platform

erected to enable people to get into the building.

This was done. Upon this question there is no dis-

pute in the evidence. There were witnesses to testify

that they walked over this platform and used it in

getting from one place to another on the Company's

property, but this did not deprive the platform of

its character as an appurtenance to the building, nor

did it make it, as the Trial Court seems to assume, a

part of the public highway. At the outset there was
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no evidence that there were any highways on the

Treadwell Company's property in the sense that that

term is generally used. There was a walk extending

along the beach from the Ready Bullion mine to the

Treadwell Store and beyond. This walk ran parallel

to the railroad track and was made of planks, and it

may be assumed, was used by any one having occasion

to pass that way. It was, however, no more than a

walk over private property used by persons having

occasion to go over this private property. But the

mere fact that some persons might leave this walk

and walk for a short distance over this platform would

not make the platform part of the walk, and whatever

may have been the character of this walk as a high-

way, the platform could not have become part of it

simply because some persons left the walk proper and

walked at times over the platform. To establish a

public highway, there must be either dedication or

adverse user by the public for the statutory period.

There is no evidence of dedication, and none of

adverse user. There is not even evidence of per-

missive use, although such use would not stamp

the platform with the character of a public high-

way. The only evidence in the whole record that

deals with the manner in which the plaintiff in

error regarded those who used either the walks

or the platform is found in the cross examina-

tion of Mr. Metzgar, who testifies that automobiles

coming over from Douglas City had used this walk

at one time and had gone down as far as the Club
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house to turn around on the platform, and that he

forbade the use of either the walk or the platform for

that purpose for the twofold reason that neither

were built for the use of automobiles, and that the

walks themselves were narrow so that their use by

automobiles interfered with their use by pedestrians.

(See Ev. Metzgar rec. page 174).

There is, therefore, nothing in the record to show

that the walks themselves were public highways, and

certainly nothing to show that the platform which

connected the walk with the Club building was a

public highway.

United States v. Rindge, 208 Fed. 611
;

Bellview Cemetery Co. v. McEvers, 57 So.

375, 17 Ala. 457;

City of Chicago v. Wildman, 88 N. E. 559,

24 111. 215;

Parrott v. Stewart, 132 P. 523, 65 Or. 254;

Falter v. Packard, 219 111. 356; 76 N. E. 495;

Fall River Print Works v. Fall River,

1 10 Mass. 428;

Dist. of Columbia v. Robinson, 180 U. S. 92;

Cooper V. Monterey Co., 104 Cal. 437;

38 Pac. 106;

Slater v. Gunn, 170 Mass. 509;

Coburn v. San Mateo Co., 75 Fed. 520;

Southern Ry. v. Combs, (Ga.), 53 S. E. 508;

Lawson V. Shreveport Waterwdrks Co., 35 So.

390; III La. 73;
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Board of Com'rs of Green Co. v. Huff, 91 Tnd.

333;

Shellhouse v. State, 11 N. E. 484, no Ind. 509;

Shaver v. Edgell, 34 S. E. 664, 48 W. Va. 502

;

Frye v. Village of Highland, 85 N. W. 351,

109 Wis. 292;

Brandt V. Orrick, (Wash.), 181 Pac. 35.

In view of the fact that the defendant in error

attended the dance and supper as the guest of the Fire

Department, she was a mere licensee as far as this

plaintifif in error was concerned, and even though she

passed over some of the property of the plaintifif in

error, she did so, not at the invitation or request, but

at most, with its consent and acquiescence. The Fire

Department may have invited her to come upon the

premises of the plaintifif in error, but the plaintifif in

error did not so invite her, and the plaintifif in error

would not be liable to her, even though she had fallen

and injured herself on one of the walks on its property,

for she was there as a mere licensee. And much less

are they liable since she fell through a platform which

was the property and under the control of the third

party, the Treadwell Club, and was not and never had

been, a walk or a highway but a mere approach to the

Treadwell Club building, serving the purpose of a

porch, or other simple means of ingress and egress,

and forming part of the building, and in no sense part

of the walk with which the building was connected

by it.
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The views of the Trial Judge upon this subject are

expressed in the opinion denying the motion to direct

a verdict in the following language:

"For accidents happening in the middle of this

intervening space, the Company would have been
clearly liable for injury, received through its

negligence, if any. Is it liable for accidents hap-
pening between the highway and the Club? I

don't think so, unless the facts and circumstances

are such that the Company expressly or impliedly

held out that particular portion of the intervening

space where the accident happened as the part of

the highway maintained by them. If they did,

they are liable under the rules governing the lia-

bility of the owner of the highway under such

circumstances. I think that is a question for the

jury."

(See opinion of the Judge upon motion for in-

structed verdict rec. page 383.)

The difficulty with the views of the learned Trial

Judge is twofold. In the first place, there is not a

scintilla of evidence to the eflect that the Treadwell

Company either held out the intervening space be-

tween what the Court refers to as the highway and

the Club as a part of a highway maintained by them.

In the second place, it is difficult to see how they could

so hold it out as a highway unless indeed their con-

duct in this regard amounted to a dedication. It is

not believed there could be such a thing as a highway

by estoppel, at least not unless this estoppel were

pleaded and proven. It has already been pointed out
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that this platform was built at the time the Club

building was built as part of the structure for the

Treadwell Club, and that the Treadwell Club was

charged by the Treadwell Company with the cost of

its construction. The only party, therefore, that could

either hold out this platform as a highway or dedi-

cate it as a highway, would be the Treadwell Club.

There is not in the record, the testimony of a single

witness who testified that the Treadwell Company or

any of its officers ever did a single thing to lead any

one to believe that this platform was part of a high-

way or a street. The only particle of testimony that

appears in the record that refers to the relation of the

Treadwell Company and the public as far as this

platform and any of the walks at Treadwell are con-

cerned, is the testimony of Metzgar already referred

to where that officer testified that he forbade the

owners of automobiles to use either this platform or

the walks with their automobiles because they were

not constructed for that purpose, and the walks were

too narrow so that their use by automobiles interfered

with their use by pedestrians. As already indicated,

there is no evidence that there was any such thing as

a Street or a public highway on the property of the

defendant company at Treadwell. There were plank

walks that were used by pedestrians, to be sure. Per-

sons who had occasion to go upon the company's prop-

erty used these walks, and if going on the company's

property on business either at the company's store or

elsewhere, such persons were injured through the com-
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pany's negligence in not keeping these walks that were

designed, intended and held out as such places to

walk, in repair, there would be liability only in those

cases where they went in connection with some matter

that might inure to the benefit of the company, the

reason being that in such cases, they would be re-

garded as being there by invitation. There would be

no difference in liability whether the person so in-

jured would be liable upon the walk or by falling

through the floor in the store or office. The liability

in either case would be the same and based upon the

same reason. It would not be the liability of the

owner of the highway, such as a city, county or state,

but it would be the liability of the owner of private

property who invited another to come upon it. Any
one going upon it out of mere curiosity or at the in-

vitation of a third party, would be a mere licensee.

The test in such cases, in the absence of express in-

vitation being whether the owner upon whose prop-

erty the accident happened, derived any benefit from

the visit of the person injured. If such person came

there on business, the owner of the property, if negli-

gent, would be liable, otherwise not. As was said

by the Supreme Court in the case of Bennett v. Rail-

road Co. I02 U. S. 584, in quoting with approval from

a text written upon the subject:

"The principle, says Mr. Campbell in his

treatise on Negligence, appears to be that invita-

tion is inferred where there is common interest or
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mutual advantage, while a license in inferred

where the object is the mere pleasure or benefit of

the person using it."

The defendant in error was invited to go upon

the property of the plaintiff in error by the Fire De-

partment as its guest. She was injured by falling

through a hole in the platform belonging to and in

control of the Treadwell Club. At the time she

was injured, she sustained the relations of a licensee

to the Treadwell Club and no relation to the plaintiff

in error whatsoever. Accordingly, the plaintiff in

error owed her no duty whatsoever at the time of her

injury, but had she been injured on one of the walks

maintained on plaintiff in error's property, the case

would be the same, for these walks are walks on

private property. She was there, not at the invitation

of the plaintiff in error, but at the invitation of the

Fire Department. As to the defendant in error, she

was a mere licensee. It owed her no duty except to

refrain from wilfully injuring her.

Indiana, B. & W. Ry. Co. v. Barnhart, j6 N.

E. 121, 115 Ind. 399;

South Bend Iron Works v. Larger, 39 N. E.

209, II Ind. App. 367;

Dixon V. Swift, 56 A. 761, 98 Me. 207;

Fitzpatrick v. Cumberland Glass Mfg. Co., 39
' Atl. 675, 61 N. J. Law, 378;

Tayler v. Haddenfield & C. Turnpike Co., 46

Atl. 707, 65 N. J. Law, 102;
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Davis V. Malvern Light & Power Co., (Iowa),

173 N. W. 262;

Barrett v. Brooklyn Heights Ry. Co. (N. Y.

Supp.), 176 N. Y. S. 590;

Konick V. Champneys, 183 Pac. 75 (Wash.).

Furthermore, under any view of the case, this

must be conceded: The defendant in error was the

guest of the Fire Department, as such guest she came

upon the property. Had she not been such guest,

she would not have been either in the ballroom or on

the platform. The Fire Department was the tenant

of the owner irrespective of whether this was the

Treadwell Company or the Treadwell Club. There

was no evidence of any contract under which the land-

lord, whoever it was, agreed to keep the premises in

repair and in the absence of an express agreement to

that effect, no such duty exists. There is no implied

warranty that the premises are safe for the uses to

which they are to be applied. The guest of the

tenant in such cases has no right of action against

the landlord for injuries resulting from the unsafe

condition of the premises. The Supreme Court of

Washington had occasion to pass on this question in

the case of Mesher v. Osborn, 134 Pac. 1092, where

the rule was thus stated:

(5) (2) "There is another general principle

which further narrows the discussion. The tenant's

guest, like his servant, is usually held to be so
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identified with the tenant that his right of recov-

ery for injury as against the landlord is the same
as that of the tenant would be had he suffered

the injury. The guest cannot be regarded as

possessing the independent rights of a stranger.

His right of recovery is in no way superior to that

of the tenant. 24 Cyc. 11 19;

McKenzie v. Cheetham, 83 Me. 543, 22 Atl.

469;
Baker v. Moeller, 52 Wash. 605, loi Pac.

231.

(6) (3) It is a general principle that, in the

absence of express contract to the contrary, a tenant

takes the demised premises as he finds them, and
there is no implied warranty by the landlord that

they are safe or fit for the purpose for which they

are hired. The maxim caveat emptor applies. 3

Shearman & Redfield, Negligence (6th Ed.) 709;

Baker v. Moeller, 52 Wash. 605, loi Pac.

231.

(7) (4) To the general rule of the landlord's

nonliability for injury from defects there is the

well-recognized exception that, even in the absence

of warranty or express agreement by the landlord

to repair, he is liable to the tenant or the tenant's

guest as for a tort, where with actual knowledge
of obscure defects or dangers at the time of the

letting he lets the premises without disclosing such

defects to the tenant, who does not know and by
the exercise of reasonable care would not discover

them. The duty to disclose such latent defects and
dangers when actually known to the landlord exists

without regard to any covenant or lack of covenant

to repair. But in the absence of such covenant



40

there is no duty of inspection on the landlord's

part to discover latent and unknown defects. 3
Shearman & Redfield, Neg. (6th Ed.) 109;

Moore v. Parker, 63 Kan. 52, 64 Pac. 975, 53

L. R. A. 778

;

Cowen V. Sunderland, 145 Mass. 363, 14 N. E.

117, I Am. St. Rep. 469;

Coke V. Gutkese, 80 Ky. 598, 44 Am. Rep. 499;

Martin v. Richards, 155 Mass. 381, 29 N. E.

591;

Anderson v. Hayes, loi Wis. 538; 77 N. W.

891, 70 Am. St. Rep. 930;

Edwards V. N. Y. & H. R. R. Co., 98 N. Y.

245, 50 Am. Rep. 659;

Kern v. Myll, 80 Mich. 525, 45 N. W. 587, 8

L. R. A. 682;

Howard v. Washington Water Power Co., 134

Pac. 927."

b. Assuming that the platform was a public high-

way, evidence is still conclusive plaintiff in error is

not guilty of negligence.

Should we assume, however, that the platform was

part of a public highway which the plaintifif in error

was legally bound to maintain and keep in repair,

even then, there would, under the evidence be no

liability. The duty that the owner of a highway owes

to the public in such cases, is to exercise ordinary care,

and the evidence conclusively shows that the defendant
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in error exercised, not only ordinary care, but the

highest degree of care in providing for the safety of

any one coming upon its premises. It employed a

Surface Inspector whose sole duty it was to see that

everything on the surface was safe. (See Ev. Demytt,

rec. page 202.) It provided a Safety Committee,

some of the members of which were charged with the

duty of inspecting surface conditions and providing

for their safety. (See Ev. Demytt, rec. page 201.

Ev. Wilson rec. page 176. Ev. Metzgar rec. page

169.) Immediately prior to this ball, it being known

that the Fire Department was about to invite a num-

ber of people upon the premises, the Chief of the

Fire Department, who was also a member of the Sur-

face Safety Committee, made a careful inspection of

the premises that might be visited by the Fire Depart-

ment's guests, including the platform where the ac-

cident occurred, and found the platform in apparently

safe condition. Mr. Metzgar, the Superintendent of

the Company, together with the Company's head

carpenter, also made a personal and careful inspec-

tion of the walks and other places that might be

visited by the guests, and extended their inspection,

not only to the surface of this platform, but also went

under it and found it to be apparently in a safe con-

dition. The fact that the premises were thus in-

spected is not questioned or denied.

If a County, City or Town owning a highway,

should be shown to have taken any such precautions

as these to prevent injury, no one would seriously con-
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tend that it could be held liable in damages if injury

to someone nevertheless resulted.

Seidel v. Town of Woodbury, 70 Atl. 58, 81

Conn. 65;

Speck V. Bruce Tp., 132 N. W. 114, 166 Mich.

550;

Canfield v. Township of Gem Plains, (1913)

144 N. W. 634, 175 Mich. 379;

Beebe v. Scotts Bluff County (1912), 138 N.

W- 737? 92 Neb. 501

;

Leber v. King County (Wash. 191 2), 124 Pac.

397, 69 Wash. 134, 42 L. R. A. (N. S.)

267.

IV.

CONTRIBUTORY NEGLIGENCE.

Even though this platform was at the time of the

accident in possession of, owned and maintained by

the plaintifif in error, and used by it as a thoroughfare

over which those who had occasion to go upon the

plaintifl in error's premises had a right to walk, and

even though the plaintiff in error had been negligent

and had allowed this platform to become rotten and

decayed, as claimed by the defendant in error, the

plaintifif in error would not be liable in damages to

the defendant in error, because she was guilty of

contributory negligence. Her own testimony is to the
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effect that she knew that this platform had been in a

bad state of repair, had been rotten and decayed for

a period of about three years. Her testimony on

direct examination was in part as follows:

"Q. I wish you would describe it. What was
its appearance?

A. There were little patches over boards that

had been rotten, depressions in boards that looked

as if they were ready to break.

Q. Were there any holes near the place where
you fell through?

A. Yes, there were worn places, kind o'.

Q. Planks were worn. Is that what you mean?
A. Yes, the whole place over there was rotten

all around."

Upon cross examination, she testified as follows:

"Q. During that entire three years you ob-

served the platform to be rotten and decayed, the

boards?
A. Yes, it looked rotten; I thought it was filled

in; I thought it might fall through, may be it

would break. I kind o' thought it was filled in

round there.

Q. You even thought you would fall through;

that it might break?

A. Well, I didn't think I would fall through.

I thought the boards looked as if they would
break; had that appearance; but I thought I would
not fall far because I thought it was kind o' filled

in; they started to fill in round the ball grounds

so I thought may be it was extended up

—

Q. —but the appearance of the boards was

such that they might break?

A. Yes, they had that appearance."

Record, p. 44.
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The witness testified further that she had observed

this condition for three years, passed by this platform

daily in going to her work and over which she

walked on many occasions when she went to the Club

house. Notwithstanding this, she accepted an in-

vitation to the dance, passed over this platform and,

on leaving the Club house, stepped on the platform,

and exercised no care whatsoever. On being asked

about the manner in which she left the building, she

testified as follows:

!

"Q. Which way did you look as you went out

the door?
A. Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well; there

were people in front of me and I was familiar

with the place; I wasn't looking for the hole.''

Record, p. 48.

Now, the law is well settled that any one going

upon the premises of another, even by express invita-

tion, knowing that such premises are unsafe or in

dangerous condition, assumes the risk incident to such

known dangers, and is guilty of such contributory

negligence as to bar a recovery for injuries received.

This point was passed upon by Judge Hawley in the

case of Ten Broack v. Wells Fargo & Co. et al., 47

Fed. page 690. The plaintiff in that case was a guest

at the Bellevue Hotel, and claimed that the only

means of ingress and egress was by a stairway leading

to a platform; that neither the stairway or the plat-
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form were provided with a railing, and that because

of the absence of such railing, she fell from the

platform and was injured. It was held that the ab-

sence of such railing was patent to any one so that the

plaintiff must have known of it and could not, for

that reason, recover. In passing upon this point,

Judge Hawley says:

"The fact that there was no railing or other

protection across the front of the platform, or at

the side of the steps, might be a good reason for

declining to become a guest at the house; but, in-

asmuch as the defect or omission in this respect

was apparent to every guest at the hotel, it neces-

sarily follows that each guest must have volun-

tarily assumed the risks incident to the plan of the

house in this respect, and could not recover for

injuries received by falling from the platform

without alleging and proving that there was some
fault or negligence in the construction of the plat-

form or stairs as they then existed, without the

protection of a railing."

]

So in this case, if the platform were rotten, and the

boards of which it was composed appeared to the de-

fendant in error to be such that they would be liable

to break, that would be a good reason why she should

not attend the dance, but having attended the dance,

possessed of this knowledge, she assumed the risk and

was guilty of such contributory negligence as would

bar a recovery.

The same point was before the Supreme Court of

Washington in the case of Glass v. Colman, 45 Pac.
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310. In this case, suit had been brought by one who

had been a guest at a hotel to recover for injuries

alleged to be due to defective construction. It ap-

peared that the guest was familiar with the hotel, and

with the manner in which it was constructed. The

lower Court non-suited the plaintiff and a judgment

of non-suit was affirmed by the Supreme Court. In

passing upon the point, the Supreme Court of Wash-

ington say:

"Upon the question of contributory negligence;

it appeared from the undisputed evidence that the

plaintiff had been a guest of the hotel for such a

time that he knew, or had an opportunity to know,
all about the alleged defective construction which
it is claimed was the cause of his injury; and if,

knowing of such defects, he voluntarily elected to

occupy his room, he must be held to have elected

to take the chances. If the construction was in

fact such as to make it dangerous for a guest to

occupy a room in the hotel, the plaintiff was
guilty of contributory negligence when, with a

knowledge of the defective construction, he re-

mained a guest of the hotel."

To the same effect are the following authorities:

"But if the plaintiff sees, or by ordinary care

could see, that the defendant has in fact negli-

gently exposed him to the risk or injury, or will

probably do so, he * * * * must use all the addi-

tional precautions, on his own part, which a per-

son of ordinary prudence would use, in view of

the circumstances as they are, and not as they

ought to be."
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Shearman & Redfield on Negligence, Vol. i,

page 230.

"If the defect was of such a character that men
of ordinary prudence, having knowledge of it,

would not, under ordinary circumstances, have at-

tempted to pass at their own risk, a traveler has

no right to try the experiment at the risk of the

public; the risk is his own."
Shearman & Redfield on Negligence, Vol. 2,

page 964.

Reynolds v. Los Angeles Gas &" Electric Co., 162

Cal. 327; 122 Pac. 962.

Plaintifif, an old lady about 75 years of age, but

physically vigorous, was injured by walking into a

ditch which she had knowledge of but did not think

of at the time. She recovered judgment in the trial

court. On appeal she was held to have been guilty

of contributory negligence as a matter of law, and

the case vv^as reversed.

Costello V. Farmers Bank of Golden Valley, 157

N. W. 982; 34N. D. 131.

A person passing across lot on very dark night,

after opportunity to observe excavation in daytime,

was guilty of contributory negligence, barring re-

covery for injuries.

Hontz V. San Pedro L. A. & S. L. R. Co., 161 P.

971; 173 Cal. 750.

As a lumber company owed to invitee in its yards

only reasonable care to see that the premises were in
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a safe condition, maintenance of a drawbridge which

leaned over tracks, dangers of which were known to

invitee, did not constitute negligence.

Sanders v. Smith Realty Cp., 84 N. J. L. 276; 86

A. 404.

Plaintiff injured by going in cellar which was

dark and the condition of which he was familiar

with. The Court said:

I

"He was sui juris, and when he undertook to

use the passageway with full knowledge of the

danger he ran in doing so, he assumed the risk

of such injury as might result to him from such

use, and cannot charge it upon the defendant."

Chicago, R. I. & P. Ry. Co. v. Baldwin, 164 Fed.

826.

Action by Administratrix of the estate of Baldwin,

deceased, against appellant for causing death of de-

ceased by alleged negligence. The plaintiff had

judgment, from which judgment this appeal is taken.

The negligence of the appellant was conceded on

appeal. Facts show that decedent was killed while

crossing a railway bridge from which approaching

trains could be seen for a long distance each way,

and if decedent had looked he could have seen the

approaching train and avoided the injury. Question

whether, under these facts, decedent was guilty of

contributory negligence. The Court say:
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'^Under these undisputed facts there is no escape

from the conclusion that if the decedent had
looked behind him at any time when he was
walking the first 75 of the last 100 feet he must
have seen the fatal engine approaching him, and
he could easily have stepped out upon an ex-

tended floor beam and have escaped it. If he

did not look he was guilty of negligence, and if

he looked and did not step out upon one of these

beams to the railing beyond reach of the engine

he was likewise guilty, and in either event his

negligence contributed to his injury, for if he had
exercised ordinary care to look and to act he

would have escaped the accident. ******
Where a diligent use of the senses of the person

injured would have avoided a known or appre-

hended danger, a failure to use them is, under
ordinary circumstances, contributory negligence;

and, where such a failure is established by un-

disputed or conclusive evidence, it is the duty
of the trial court to instruct the jury that there

can be no recovery of damages on account of the

injury."

City of Peoria v. Adams, yi 111. App. 662;

Louisville & N. R. Co. v. Eves, 27 N. E., 580,

I Ind. App. 224;

McGuire v. Brand, 64 N. E. 11 23, 171 N. Y.,

672;

Barber v. East & W. R. Co., 36 S. E. 50, in
Ga. 838.

Chicago & N. W. Ry. Co. v. Weeks, 64 N. E.

1039, 198 111. 551;

McGeever v. O'Byrne, 82 So. 508.
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But it may be urged that in the case of public high-

ways, the rule above set forth is somewhat relaxed in

favor of pedestrians. In some jurisdictions, at least,

it is held that pedestrians are not precluded from

going upon a highway known to be dangerous, pro-

vided they exercise, for their own protection, a de-

gree of care commensurate with the known or ap-

parent danger. While this relaxation of the rule

cannot be applied to the facts in this case, because

the platform through which the defendant in error

fell was not a public highway and the plaintifif in

error was not a municipality, state, county or other

governmental body charged with the duty of main-

taining such highway, the defendant in error would

nevertheless be barred from recovery, even though

the platform were a public highway and the plaintiff

in error a governmental body charged with the duty

of maintaining it. The rule is relaxed in such cases

because the governmental body is charged by law with

the duty of furnishing a safe highway or street, and

it cannot avoid this duty by furnishing a dangerous

highway or street and then advertising the fact that

it is dangerous, so as to prevent a recovery by those

using it. But while the rule is somewhat relaxed

in this regard for the reasons stated, the Courts every-

where hold that, notwithstanding this relaxation of

the rule, the party using the highway and knowing

its dangers, is charged with the exercise of a degree

of care that becomes greater as the danger becomes

more threatening. In this case, the defendant in
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error testified that she not only knew that the boards

were rotten and appeared as though they were liable

to break, she had even calculated the distance she

would have to fall if she fell through the platform,

stating that she did not believe she would have far to

fall as she thought it was filled in. Having calculated

the effect that a fall would have upon her, she never-

theless, went boldly ahead without looking in front

of her, and without otherwise feeling her way, and

without exercising, whatsoever, any care for her own

safety. Her testimony is:

"Well, I looked straight ahead; of course, I

didn't look right down; I couldn't very well; there

were people in front of me and I was familiar

with the place; I wasn't looking for the hole."

But knowing what she said she did about the plat-

form, even if such platform were regarded in the

light of a public street, the law would charge her

with a duty, not of looking straight ahead, but of

looking where she was going, of looking down, and

if she could not look down because of the crowd in

front of her, of feeling her way and stepping lightly

and carefully, or doing at least something to pro-

tect herself against the danger which she says she

knew was threatening. It was her legal duty to look

for the hole, under the circumstances to which she

has testified, and as against herself, she is bound by

her own statements in this regard. If, under those

statements, she would be guilty of contributory negli-

gence, contributory negligence exists as a matter of
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law, and there is nothing for the jury to pass upon.

As was said by the Court in the case of Western

Union Telegraph Co. v. Baker, 140 Fed. 315:

"One's right of recovery for damages on account

of the negligence of another is always conditioned

by his own exercise of ordinary care to avoid the

damages, after he knows they are impending, and,

when his exercise of such care would have pre-

vented them, the failure to exercise it is fatal to

his recovery."

Even though the accident had happened, therefore,

on a public highway, under the circumstances in this

case the contributory negligence of the defendant in

error would, as a matter of law, prevent a recovery.

This precise point was before the Supreme Court

of Indiana in the case of Town of Gosport v. Evans.

(13th N. E. Rep. page 256.) The plaintifif brought

suit against the Town because of injuries alleged to

have been sustained by her as a result of a fall upon

a sidewalk which, it was contended, the Town negli-

gently permitted to be and remain in a dangerous

condition. She testified that she knew of the dan-

gerous condition of the walk, although she also testi-

fied that she had taken special precautions to avoid

it but she thought she could safely walk over it. But

the Court held that she could not recover.

In passing upon the question the Supreme Court

of Indiana, speaking through Justice Mitchell, say:

"If we should assume, however, that the walk

was defective and dangerous at the time of the
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injury, and that the town neglected its duty in not

repairing it, principles too firmly established to

be departed from require that the judgment
should be reversed nevertheless. The plaintifTf wsls

guilty of contributory negligence, and it is too

well settled to require reference to authority that

contributory negligence prevents a recovery in an

action like this. It is disclosed in the evidence

given on the stand by the plaintiff herself that

she was returning home from church after the

evening service in company with and by the side

of another lady. She had passed over the side-

walk in question frequently. Quoting her own
language, as we find it repeated again and again

in the record of her testimony, she said:

*I knew it was a bad place, but thought I could

pass it. Had passed it before. * * * I put on old

shoes, and socks over them. I put them on that

night to go through this place safely, and for all

other bad places. * * * I could see the place when
I came up; knew it was a bad, dangerous place,

but thought I would get through safe. I stepped

carefully, but stumbled and fell. * * * Nothing to

prevent me from walking next to the fence,

except that Mrs. O'Mearis was walking there.

Don't know why I did not let go her arm and

walk there. Had passed there often going to and

from church.'

Thus it appears that a oerson of mature years,

and in the possession of all her faculties, de-

liberately walked into a place which, upon her

hypothesis of the case, was one of known danger,

and which she could have avoided by simply dis-

engaging herself from, and following in the foot-

steps of, her friend."

The statement of Lord EUenborough in Butterfield

v. Forrester, 1 1 East, 60, that a
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"party may not cast himself upon an obstruction

which has been made by the fault of another, and

avail himself of it, if he do not himself use com-

mon and ordinary caution to be in the right,"

was hardly less applicable to the case in which it was

made than to the one under consideration.

"Two things must concur,"

said that learned Judge,

"to support this action,—an obstruction in the road

by the fault of the defendant, and no want of

ordinary care to avoid it on the part of the plain-

tiff."

This rule stated in different language, has been

consistently and uniformly declared and adhered to

by appellate courts in every commonlaw jurisdiction.

Beach, Contrib. Neg. 71-77;

Bruker v. To'U'n of Covington, 69 Ind. 33

;

President, etc., v. Dusouchett, 2 Ind. 586;

Riest V. City of Goshen, 42 Ind. 329;

Turnpike Co. v. Baldwin, 57 Ind. 86.

One who knows of a dangerous obstruction in a

street or sidewalk, and yet attempts to pass it, when,

on account of darkness or other hindering causes, he

cannot see so as to avoid it, takes the risk upon him-

self. For a much greater reason does he take the

risk upon himself if, seeing an obstruction and know-
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ing its dangerous character, he deliberately goes into

or upon it when he was under no compulsion to go,

or might have avoided it by going around.

Thompson v. Railroad Co., 54 Ind. 197;

Railroad Co. v. Schmidt, 8 Ind. 264;

Kind V. Thompson, 87 Pa. St. 365;

Railway Co. v. Brannagan, 75 Ind. 490;

Erie v. Magill, loi Pa. St. 616;

Wilson V. City of Charleston, 8 Allen, 137;

Durkin v. Troy, 61 Barb. 437;

City of Centralia v. Krouse, 64 111. 19.

We do not question the doctrine of the cases which

hold that because one has knowledge that a highway

or sidewalk is out of repair, or even dangerous, he is

not, therefore, bound to forego travel upon such high-

way or sidewalk.

City of Huntington v. Breen, yy Ind. 30;

Wilson V. Trafalgar, etc., 83 Ind. 326;

Wilson V. Trafalgar, etc., 93 Ind. 287;

Nave V. Flack, 90 Ind. 212;

City of South Bend v. Hardy, 98 Ind. 586;

Town of Albion v. Hetrick, 90 Ind. 546;

Turner v. Buchanan, 82 Ind.. 147.

I

The doctrine to be extracted from these cases is

that, although a sidewalk or highway, may be in an

apparently defective or dangerous condition, yet a
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person with knowledge of the defect or danger is not

on that account obliged to abandon travel upon the

highway, if, by the exercise of care proportionate to

the known danger, he may reasonably expect to shun

or avoid the defect. If the defect be one which does

not render the way wholly impassable, and which can

only result injuriously to the traveler, if not shunned,

if there be an apparently safe way of passage,

without going into the obvious defect, the traveler is

not to be held to a rigorous account if he is deceived

or misled notwithstanding his efifort to avoid the

danger. The authorities, however, lend no counte-

nance to the notion that a person having knowledge of

an obvious defect, or of a place in a highway which

naturally suggests to a person of common understand-

ing that it is dangerous, may nevertheless voluntarily

cast himself into or upon the defect, upon the theory

that he is not obliged to forego travel upon the high-

way. In Norton v, Ipswich, 12 Cush. 488, the court

said:

"The real point is not whether the plaintifif was
chargeable with any negligence in making his

way over the road, after he had entered upon it,

but whether he knew or had reason to believe that

the road was dangerous when he entered on it, or

before he reached any dangerous place. If so,

he could not, in the exercise of ordinary pru-

dence, proceed and take his chance, and, if he
should actually sustain damage, look to the town
for indemnity."

Parkhill v. Town of Brighton, 61 Iowa, 103,

15 N. W. Rep. 853.
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"Where there is danger, and the peril is known,
whoever encounters it voluntarily and unneces-

sarily cannot be regarded as exercising ordinary

prudence, and therefore does so at his own risk."

Corlett V. City of Leavenworth, 27 Kan. 673;

Schaefler v. City of Sandusky, 33 Ohio St. 246.

"If the defect in the pavement which the plain-

tiff voluntarily encountered, presented an ob-

struction, or was of such a character that the town
of Gosport was bound to take notice of it, so that

it was guilty of negligence in not repairing it, the

conclusion follows necessarily that the plaintiff,

having full and equal knowledge of its character,

was guilty of contributory negligence in venturing

upon it, no matter how carefully she may have

prepared for the encounter, nor with how much
care she went upon it. Her duty was to avoid the

obstruction, or venture upon it at her own risk."

Durkin v. Troy, supra;

O'Dwyer v. O'Brien, 43 N. Y. S. 815, 13 App.

Div. 570;

Barber v. East & W. R. Co., 36 S. E. 50, III

Ga. 838;

Mansfield v. Richardson, 45 S. E. 269, 118 Ga.

250;

Stewart v. Pennsylvania Co., 29 N. E. 916,

130 Ind. 242;

Carrol v. Grand Ronde Electric Co., 84 Pac.

389, 47 Or., 424.
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V.

PROXIMATE CAUSE.

Even should we assume that the plaintiff in error,

and not the Treadwell Club, was the owner, and had

charge of, the platform through which the defendant

in error fell, and that the circumstances in the case

were such, for some reason or other, that it was

charged with the duty of exercising reasonable

care to see that this platform was in safe condition

so that persons might pass over it in safety, (and

under none of the contentions made could they be

charged with the exercise of a higher degree of care,)

even then the defendant in error could not recover

from the plaintiff in error. Assuming that it was

negligent in permitting this platform to get into a

bad state of repair, such negligence was not the

proximate cause of the accident. Persons passed and

repassed over this platform in perfect safety. That

very night crowds had passed over it. (See Ev. Dick-

man rec. page 332.) The defendant in error, her-

self, testified that persons had passed over the plat-

form in safety ahead of her. The defendant in error

did not fall through the platform because it was not

strong enough to hold her. She fell through a hole

that was already there and that was not made by

pedestrians walking over it. The platform was

strong enough to support the weight of pedestrians.

Had not something unusual happened, there would
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have been no hole, and the defendant in error would

have passed over the platform in perfect safety, ir-

respective of whether the platform was in the best

state of repair or not. But something unusual did

happen. There was an independent cause without

which the accident would not have happened. Two
men, one following the other in quick succession, ran

out of the dance hall and leaped upon this plank in

such a manner that the plank was, not only called

upon to support their weight, but also to resist the

force that resulted from the fact that they ran and

leaped upon it. The plank was even strong enough

to withstand one such an experience, the first man
jumped upon it but did not break it. It was heard

to crack but it did not break. Had the second man
jumped upon it a few moments later, the second jump

might not have broken the plank, but he lit upon it

before the plank had a chance to recover from the

first shock, and in so doing, broke it. This was the

proximate cause of the accident; without this the

accident would not have happened. No one contends

that the plaintiff in error was to blame for this, nor

is it contended that the plaintiff in error was negli-

gent in permitting the hole to remain after the plank

had been broken, for the defendant in error fell

through the hole almost immediately after the plank

was broken so that the plaintiff in error could have

no notice of its existence.

"The connection between the defendant's negli-

gence and the plaintiff's injury may be broken by
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an intervening cause. The defendant's negligence

is not deemed the proximate cause of the injury,

when the connection is thus actually broken by a

responsible intervening cause."

Shearman & Redfield on Negligence, 6th ed..

Vol. I, page 66.
I

I

Hambling v. City of Grand Rapids, 59 N. W.

310; 99 Mich. 292. Plaintifif sought to recover for

injuries received in falling into a hole in a sidewalk

from which a board had been removed; evidence

showed that some of the stringers were decayed, that

a horse had been hitched to this board and shortly

before the injury the horse, by a sudden jerk, had

removed the board. The court said:

"The municipality was in no sense responsible

for the hitching of the horse to the plank in the

walk, nor was the city bound to anticipate such

use; and if, while plaintiff was advancing upon
this walk, a horse hitched to one of the planks

suddenly jerked the plank from its place, and
plaintifif stepped into the aperture made thereby

and fell, receiving the injuries complained of, the

defect in the walk cannot be said to have been

the primary cause of the injury, and plaintiff was
not entitled to recover. If the plank had been
displaced by some other pedestrian in the use of

the walk, or if this displacement had not been
accounted for, and the conditions of the walk had
been shown to be such that such a disarrangement
was liable to occur in the ordinary use of the

walk, a different case would have been presented.

It certainly cannot be contended that, if parties
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had been engaged in tearing up this walk, the city

would have been liable; yet the force employed
was directly in that line."

Merrill v. Portland, 4 Cliff. 138; Fed. Case No.

9470-

Lady injured by having awning or sign attached

thereto fall on her head while she was passing on

sidewalk beneath and free from negligence on her

part. It was contended by plaintiff that this awning

and sign projected over sidewalk and into street

proper, and that therefore the City was negligent in

maintaining it there or allowing it to be so main-

tained and since the jury found for the plaintiff it

was so considered. The evidence showed that just as

plaintiff reached the place a person driving a wagon

on which was a high barrel rack drove this rack

against the awning and sign and caused it to fall.

Held, that the cause of the awning and sign falling

down was the fact that this barrel rack was driven

against it and that the city was not liable.

Stirker v. Plath, 46 N. Y. Supp. 585; 19 App.

Div. 376.

Action by tenant against landlord for injury sus-

tained by fall of shutter. Evidence as to condition

of shutter irreconcilably in conflict, but proof that

girl in upper story caused shutter to fall undisputed.

The court says:

"That being the proximate cause of the occur-
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rence, and not the negligence of the defendant in

constructing or maintaining a shutter * * * * The
cause of the accident was thus proven beyond
contradiction, and the court below should have

granted the motion made at the close of all the

proofs to dismiss the complaint."

De Camp v. Sioux City, 74 Iowa, 394; 37 N.

W. 971.

Plaintiff while driving in the street was injured

by colliding with a butcher wagon driven in a reck-

less manner and contrary to an Ordinance. While

this wagon was coming, the plaintiff tried to turn out

but was prevented from so doing by the negligent

construction and maintenance of a track in the street.

The court says:

"Under the undisputed facts of the case, con-

ceding that the street was out of repair, the plain-

tiff, to say the least, received his injuries by
reason of the combined negligent acts of the City

and the driver of the butcher wagon. More than

this, the reckless driving was the immediate and
proximate cause of the injury. There is no war-
rant in the evidence for a finding that if the team
had been driven at a lawful and proper rate of

speed, the collision would have nevertheless in-

jured the plaintiff. This being so the condition

of the street was not the direct and proximate
cause of the injury."

Quoting r Cooley Torts, 3rd Ed., p. 99:

"If an injury has resulted in consequence of a

certain wrongful act or omission, but only
through or by means of some intervening cause,
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from which last cause injury followed a direct

and immediate consequence, the law will refer the

damage to the last or proximate cause and refuse

to trace it to that which was more remote."

Wharts on Negligence. S. 134.

"Supposing that if it had not been for the inter-

vention of a responsible third party, the defend-

ant's negligence would have produced no damage
to the plaintiff, is the defendant liable to the

plaintiff? This question must be answered in the

negative, for the general reason that casual con-

nection between negligence and damage is broken
by the interposition of independent, responsible,

human action."

Judge Cooley, in his work on Torts (vol. i, (3rd

Ed.) p. 99), with characteristic exactness, has sum-

marized the rule as follows:

"It is not only requisite that damage, actual or

inferential, should be suffered, but this damage
must be the legitimate sequence of the thing

amiss. The maxim of the law here applicable is

that in law the immediate, and not the remote,

cause of any event is regarded; and in the appli-

cation of it the law rejects, as not constituting

the foundation for an action, that damage which
does not flow proximately from the act com-
plained of. In other words, the law always refers

the injury to the proximate, not to the remote,

cause. The explanation of this maxim may be

gven thus: If an injury has resulted in conse-

quence of a certain wrongful act or omission, but

only through or by means of some intervening

cause, from which last cause the injury followed
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as a direct and immediate consequence, the law
will refer the damage to the last or proximate
cause, and refuse to trace it to that which was
more remote. The chief and sufficient reason for

this rule is to be found in the impossibility of

tracing consequences through successive steps to

the remote cause, and the necessity of pausing in

the investigation of the chain of events at the

point beyond which experience and observation

convince us we cannot press our inquiries with
safety. To the proximate cause we may usually

trace consequences with some degree of assurance;

but beyond that we enter a field of conjecture,

where the uncertainty renders the attempt at exact

conclusion futile. A writer on this subject has

stated the rule in the following language: If the

wrong and the resulting damage are not known by
common experience to be naturally and usually in

sequence, and the damage does not, according to

the ordinary course of events, follow from the

wrong, then the wrong and the damage are not

sufficiently conjoined or concatenated as cause

and efifect to support an action."

S. S. Pass Railway Co. v. Trich, 117 Pa. 390,

II Atl. 627, 2 Am. St. Rep. 672;
Stone V. Boston & A. R. Company, 171 Mass.

536, 51 N. E. I, 41 L. R. A. 794;
Gibson V. International Trust Company, 177

Mass. 100, 58 N. E. 278, 52 L. R. A. 928;
Insurance Company v. Twee, 7 Wall 44, 19

L. Ed. 65;
Milwaukee & St. Paul Railway Company v.

Kellogg, 94 U. S. 469, 475, 24 L. Ed. 256;
Insurance Company v. Boon, 95 U. S. 117,

130, 24 L. Ed. 395;
Scheffer v. Railroad Company, 105 U. S. 249,

26 L. Ed. 1070;



65

Railway Company v. Elliott, 55 Fed. 949,

5 C. C. A. 347, 20 L. R. A. 582;

Garrett v. Louisville Gf W. R. Co., 71 So.

685, Alabama, Apr. 20, 1916;

Hartnett v. Boston Store of Chicago, 106 N.

E. 837, 265 111. Rep. 331;
Commercial Minn. Ins. Co. Ltd. v. Gulf Re-

fining Co., 174 S. W. 874, Civil Appeals

Texas Feb. 16, 1915;

Wichita Falls & N. M^. Ry. Co. v. Cover, 164

Pac. 661, Oklahoma Supreme Nov. 28?,

1916;
Crane Co. v. Busdieker, 255 Fed. 664;

Cole V. German Savings and Loan Soc, 124

Fed. 113, 59 C. C. A. 593;

Cleveland C. C. & St. L. Ry. Co. v. Lindsay.

109 III. App.. 533;

Strojny v. Griffin Wheel Co., 1 16 III. App. 550;

Dunlap V. Wagner, 85 Ind. 529, 44 Am. Rep.

42;

Claypool V. Wigmore, 71 N. E. 509, 34 Ind.

App. 35-

Am. Bridge Co. v. Seeds, 144 Fed. 605, 75 C.

C. A. 407;

Decatur Car Wheel & Mfg. Co. v. Mehaffey,

29 So. 646, 128 Ala. 242;

City of Peoria v. Adams, 72 III. App. 662;

Mo. Pac. Ry. Co. v. Columbia, 69 Pac. 338, 65

Kan. 390.

VI.

The Fifth error assigned relates to that portion of

the Court's charge which submits to the Jury a ques-
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tion of plaintiff in error's liability as an owner of the

highway. A portion of the language employed by

the Court is as follows:

"If this was a highway by the consent or invita-

tion to the public generally to use it, held out by
the Treadwell Company, either expressly or im-
pliedly, then the Treadwell Company was under
a certain duty to everybody that used it. Now,
what is that duty? It is the duty to use ordinary

care to see that it is reasonably safe for the pur-

pose of a highway."
)

There is no allegation in the complaint to the ef-

fect that the Treadwell Company either expressly or

impliedly held out this platform as a highway. The

allegation is as follows:

"That immediately in front of said Club house

defendant company had erected a platform run-

ning the full length of said Club house building,

which said platform was constructed of planks

placed upon piling; that said platform was used

by defendant company and by its employes and
by the public generally as a street, and as a

means of ingress and egress to and from said Club
house building."

Throughout the balance of the complaint, the plat-

form is merely referred to as a "platform," except

in one instance, in Paragraph VI, where it is said

"that when plaintiff was leaving said club

house she walked out through the open door
leading to the platform or street in front of the
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building; that as she attempted to step down onto

the platform she fell through a large hole where
a plank had been broken a moment before, etc."

There is no allegation here to the effect that the

defendant company held out this platform as a street

to anyone. Nor, as has already been stated, could

such holding out make it a street unless it amounted

to a dedication. Nor is there a scintilla of testimony

to show that the defendant company even did a single

thing with reference to this platform in the way of

holding it out or otherwise. Upon its conduct, as

far as this platform is concerned, the record is entirely

silent.

The instruction of the Court was erroneous be-

cause not based upon any evidence, and was equally

erroneous because it introduced a new issue into the

case. The allegations of the complaint were merely

that the platform was used as a street by the com-

pany, by its employees and by the public, and as

a means of ingress and egress to and from the build-

ing. There is no evidence that the defendant com-

pany ever used this platform for any purpose, either

as a street or anything else. There was some evi-

dence that some of its employees walked over this

platform from time to time in getting to and from

their work, and more especially in going to and from

the Club house. But it may be assumed that there

were very few places on the mining property of the

plaintiff in error over which its employees do not

sometimes walk in going to and from their work.
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Clearly, this would not make either the platform or

any other part of the property a public street. There

is no evidence whatsoever to show that this platform

was ever used generally as a street. But suppose it

had been used as a street, that would not make it

such unless the user had continued for the statutory

period. Merely to permit persons to walk over one's

premises does not result in converting such premises

into a street.

Jones vs. Bright, 37 So. 79, 140 Ala. 268;

Shellhouse vs. State, 11 N. E. 484, no Ind.

509;

Cannon vs. Cleveland, C. C. & St. L. Ry. Co.,

62 N. E. 8, 157 Ind. 682;

Stickley vs. Sodus Tp., 91 N. W. 745, 13

1

Mich. 510;

Boyd vs. Woolwine, 40 W. Va. 282, 21 S. E.

1020.

And in view of the further fact that the platform

was the property of the Treadwell Club, the plain-

tiff in error was in no position to make a street out

of it even had it desired to do so. This point has

already been gone over quite extensively in discuss-

ing the action of the Court in refusing to direct a

verdict, and what is there said will not be repeated.

Another point with reference to this instruction

should be noted, and that is, that though the Court

did not intend to do so, he in terms charged the jury

that the defendant in this case was bound to exercise



69

the degree of care required to be exercised towards

a person using a highway over private property.

This the Court defined to be "ordinary care." Hav-

ing so instructed the jury the Court contends:

"That is the degree of care that the defendant
is held to in this case. Now, it is for you to

determine in this case whether the defendant did
use that degree of care."

This statement should, in any event, have been

qualified by the further statement that the defend-

ant was only required to exercise the care referred

to in the event that the jury found that the platform

in question was a highway made so by the defend-

ant under the Court's instructions. This was not

done, and the jury might well infer from the lan-

guage employed that they were to regard the de-

fendant in the light of an owner of a highway and

determine the single question of whether the care

employed by it was such as was required in such

cases.

VII.

The Sixth error assigned deals with the portion

of the Court's charge reading as follows:

"The defendant would not be held to warrant
the plank to be strong enough to bear loads of

greater weight than it was reasonably to be antici-

pated would or might be put upon it in connec-

tion with or incident to its use."
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This portion of the Court's charge was clearly

erroneous in that the defendant was not called upon

to warrant the plank for any purpose in any event.

If all the Court contended for were true, that is to

say, if the defendant were liable as the owner of a

highway, even then it would only be required to use

ordinary care and not to warrant the plank to be

strong enough for any purpose whatever.

VIII.

The Seventh error assigned deals with the portion

of the Court's charge in which the jury are told that

if the defective condition of the platform had existed

for such length of time that the agents or officers

of the company using reasonable care and diligence

would have known about it, then that would be the

same as if they had actually known about it, and

the defendant would be guilty of negligence. The

difficulty with this part of the charge is that it has

not defined the circumstances under which there

could be such thing as constructive knowledge, if

indeed there could be constructive knowledge at all.

The mere fact that the platform had been defective

even for a long time, would not charge the defendant

with knowledge.

Hunt vs. New York, 20 Jones & S. 198;

Ryan vs. Chicago, 79 111. App. 28;

Karczenska vs. Chicago, 88 N. E. 188;

Powell vs. Bowen, 92 111. App. 453;
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Cook vs. Anamosa, 66 Iowa, 427, 23 N. W.

907;

Jackson vs. Pool, 91 Tenn. 448, 19 S. W. 324;

Young vs. Webb City, 150 Mo. 333;

Gerber vs. Kansas City, 79 S. W. 717;

Ottawa vs. Hayne, 114 111. App. 21;

Monticella vs. \Kennard, 7 Ind. App. 135, 34

N. E. 454.

IX.

The Eighth error assigned deals with the Court's

instruction upon the question of the measure of dam-

ages. The jury are told that they are to render a

verdict in the event that they find the defendant

liable by which the plaintiff would be awarded dam-

ages that would be fair and reasonable compensa-

tion for pain and suffering, injury to health, nervous

condition and such other things as were shown from

the evidence such as to reasonably and fairly com-

pensate her. They are then told that the damages

cannot be vindictive, but must be compensatory, the

language being:

"The measure of her damages, if she has suf-

fered as the result of this accident, and for which
the defendant would be liable,—the measure

would be fair compensation."

The difficulty with this instruction is that it does

not correctly define the measure of damages. It

limits the damages that may be recovered to com-
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pensatory damages. But this refers only to the char-

acter of the damages, not to the amount or to their

measure. The jury are told that the measure is com-

pensation. This is not correct. True, the damages

are limited to such as are compensatory, but they

are also limited to such as naturally and approxi-

mately flow from the wrongful act complained of

without an intervention of an independent interven-

ing cause, and are not speculative or remote. Under

this instruction it makes no difference whether the

damages either naturally or proximately flow from

the plaintiff in error's negligence so long as they are

compensatory in their character. It makes no differ-

ence whether they are either in whole or in part the

result of an independent intervening cause, so long

as they are compensatory in character, and here it

must be remembered first that the hole in the plat-

form was caused by the breaking of a plank as a

result of being jumped on by third parties, and fur-

ther that the plaintiff herself testified that a year or

more after the accident she climbed a mountain at

Skagway, and that this had a very bad effect on her.

Nor does it make any difference under the Court's

instructions whether the damages are speculative or

remote. They might be either or both, so long as

they are compensatory in character. Clearly, this

instruction does not in any manner correctly state

the measure of the defendant in error's damages, if

she was entitled to recover any.

Instructions as to damages must define the measure

of damages.
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Louisville, H. & St. L. Ry Co. v. Roberts,

139 S. W. 1073, 144 Ky. 820.

Instruction on damages held defective for failing

to furnish any guide for determining the amount of

damages to be assessed.

Weil V. Hagan, 170 S. W. 618, 161 Ky. 292;

Hawes v. Kansas City Stock Yards Co., 103

Mo. 60, 15 S. W. 751.

An instruction as to the measure of damages is

erroneous where it does not confine the compensation

to be awarded to injuries the proximate result of the

accident.

Conlon V. Chicago Great Western Ry. Co.,

139 111. App. 555.

X.

The Ninth error assigned is to the effect that the

Court erred in submitting any question to the jury

whatsoever, and this question has already been dis-

cussed in connection with the ruling upon the motion

to direct a verdict.

XL

The Tenth error deals with the verdict. It is to

the effect that the verdict is contrary to the law, con-

trary to the evidence, is not sustained with sufficient

evidence, and is given and arrived at as a result of

passion and prejudice. These matters, with the ex-

ception of the last point raised, have already been
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discussed. But under the Alaska statute a verdict

may be set aside if it appears to have been arrived

at as the result of passion and prejudice. There is

only one way in which a verdict can appear to have

been so arrived at, and that is by considering the

amount of the verdict in the light of the evidence.

The verdict was enormously large, $13,500, and while

the plaintiff claims to have been injured, she is well

able to go about and do light work according to her

own testimony, and the evidence on the whole was

such as to warrant the conclusion that from all ap-

pearances this verdict was not the result of calm and

dispassionate judgment, but of passion and prejudice.

XII.

The Eleventh error assigned raises the point that

the Court erred in entering judgment upon the ver-

dict. The errors that appear on the record have

already been discussed, and if our contentions with

reference to these are sustained, it, of course, follows

that the Court erred in entering the judgment for

the defendant in error in this Court. For the reasons

stated, the plaintiff in error respectfully asks that the

judgment of the Trial Court be reversed.

Respectfully submitted.

J. A. HELLENTHAL,
Attorney for Plaintiff in Error.

CURTIS H. LINDLEY,
Of Counsel.


